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From: Gordon, Lisa Perras
To: Wetherington, Michele; Baschon, Carol
Subject: FW: SC Triennial Review
Date: Tuesday, April 16, 2013 1:43:28 PM
Attachments: TriReview2013_03252013_final GJ.pdf


Carol,
As follow-up from this morning – can you let me know how this example below fits in?
SC passed a law – not in WQS, but under their water resources program - effective 1/1/11, setting
new minimum instream flows for permitting surface water withdrawals (see hyperlink below). It is
more protective than the existing WQS, which is a default 7Q10. This new provision, includes a
definition of minimum instream flow which is:
(14) "Minimum instream flow" means the flow that provides an adequate supply of water at
the surface water withdrawal point to maintain the biological, chemical, and physical
integrity of the stream taking into account the needs of downstream users, recreation, and
navigation and that flow is set at forty percent of the mean annual daily flow for the
months of January, February, March, and April; thirty percent of the mean annual daily
flow for the months of May, June, and December; and twenty percent of the mean annual
daily flow for the months of July through November for surface water withdrawers as
described in Section 49-4-150(A)(1). For surface water withdrawal points located on a surface
water segment downstream of and influenced by a licensed or otherwise flow controlled
impoundment, "minimum instream flow" means the flow that provides an adequate supply of
water at the surface water withdrawal point to maintain the biological, chemical, and physical
integrity of the stream taking into account the needs of downstream users, recreation, and
navigation and that flow is set in Section 49-4-150(A)(3).
So, as you’ll see from the email from American Rivers below, there is concern that the two rules are
inconsistent and it’s not clear which is in use for WQS. Does this meet the four part test? Does it
matter if the provision is more stringent than the standards, i.e. sets a higher level of protection? (I
don’t think it does…but to clarify.)
Don’t you love that we never need ‘hypothetical’ examples since we have so many actual
examples???
Lisa


From: Gerrit Jobsis [mailto:gjobsis@americanrivers.org] 
Sent: Wednesday, April 10, 2013 3:50 PM
To: Gordon, Lisa Perras
Subject: SC Triennial Review
Lisa,
Joel Hansen mentioned that EPA’s kickoff letter would not be sent until you had reviewed, next week
at the earliest. To that end, DHEC stated at today’s stakeholder meeting that they did not see the
need to revise r61-68 because the new SC surface water law
http://www.scstatehouse.gov/code/t49c004.php and regs addresses flow requirements. DHEC
stated that even though r61-68 is inconsistent with the law it doesn’t matter because agency staff
knows the difference. They won’t use the 7Q10 aquatic life criteria for setting flows, only for
discharge permits. This is a concern for us. We believe both the law and standards should be
consistent and not up to staff interpretation. The surface water law also treats FERC dams differently
than other withdrawals at definition 14 and Section 49-4-150(A)(3). The law also exempt existing
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March 25, 2013 
 
 
Mr. Jason Gillespie 
Water Quality Standards Coordinator, Bureau of Water 
Department of Health and Environmental Control 
2600 Bull Street 
Columbia, South Carolina 29201 
 



Re:  Comments on 2013 Triennial Review of Regulation 61-68, Water Classifications and 
Standards, and Regulation 61-69, Classified Waters 



 
Dear Mr. Gillespie: 
 
We, the undersigned organizations, have combined memberships of over 14,000 citizens and more than 
thirty businesses throughout South Carolina, and collectively work to promote and protect the quality 
and quantity of the waters of the State. On February 22, 2013, the South Carolina Department of Health 
and Environmental Control (Department) released a Notice of Drafting (NOD) for the 2013 Triennial 
Review of Regulations 61-68, Water Classifications and Standards, and 61-69, Classified Waters. 
During the 2010 Triennial Review, numerous conservation organizations recommended the Department 
establish a methylmercury water quality criterion, instream nutrient standards and flow criteria that 
would fully protect all waters of the State. We reiterate those recommendations, and respectfully submit 
the following comments and recommendations in regards to the 2013 Triennial Review.  
 
Clean, abundant water is essential for both the environment and the economy. A 2012 report by the 
Outdoor Industry Association clearly made the connection between a healthy environment, the outdoor 
recreation economy and job creation.  According to the report, outdoor recreation nationally supports 
$646 billion in direct spending each year with $121 billion spent on fishing and water sports. For South 
Carolina, the association estimates $18 billion in direct spending on outdoor recreation and 201,000 jobs 
in outdoor-related industries.1  A January 2013 report by the American Sportfishing Association found 
that freshwater fishing in South Carolina annually results in an $897 million overall benefit to the State 
economy with $52 million generated for state and local government revenues.  Spending on freshwater 
fishing supports 9,147 jobs and $290 million in wages and salaries.2  These reports clearly demonstrate 
that a healthy environment and healthy economy go hand in hand. 
 
The Department should establish a methylmercury water quality criterion that fully protects 
surface waters. In the NOD the Department proposes to adopt the US Environmental Protection 



1 Outdoor Industry Association and Southwick Associates report: The Outdoor Recreation Economy, 2012: 
http://www.outdoorindustry.org/pdf/OIA_OutdoorRecEconomyReport2012.pdf.  For South Carolina breakdown: 
http://www.outdoorindustry.org/images/ore_reports/SC-southcarolina-outdoorrecreationeconomy-oia.pdf 
2 Sportfishing in America: An Economic Force for Conservation, Jan. 10, 2013: 
http://asafishing.org/uploads/2011_ASASportfishing_in_America_Report_January_2013.pdf 
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Agency’s (EPA) 2001 methylmercury water quality criterion.3  During the Triennial Review of 2010, 
many conservation organizations requested the Department develop a numeric standard for 
methylmercury sufficient to prevent the bioaccumulation of methylmercury to levels that are considered 
harmful to aquatic life and human health.4  We are glad to see that the Department is ready to move 
forward with this important issue and support adoption of EPA’s criterion. 
 
The Department should establish instream nutrient standards in order to more fully protect 
surface waters. In The State of South Carolina’s Adoption Plan for Numeric Nutrient Water Quality 
Criteria,5 the Department establishes a schedule for adopting numeric nutrient criteria for estuaries and 
rivers and streams by mid-2007. The Department failed to meet this schedule for adoption and, 
therefore, should include nutrient standards for estuaries and rivers and streams in the 2013 Triennial 
Review. As stated in the Adoption Plan, the Department has traditionally collected phosphorus, 
nitrogen, and turbidity data as part of its stream monitoring program. This has provided the Department 
with well over 120,000 observations that should be used to expeditiously establish nutrient standards for 
all waters of the state.  Action by the Department through the 2013 Triennial Review is the quickest and 
most effective way to establish nutrient standards within South Carolina and avoid EPA intervention. 
 
The Department should develop narrative and numeric standards for stream flow that would fully 
protect the waters of the State.  Sufficient flow is essential to protecting many designated uses, and the 
physical, chemical, and biological quality of the waters of the State.  Aquatic life, primary and 
secondary recreation, drinking water, industrial and agricultural water use, and other designated uses 
depend on adequate flow in streams and rivers.  These uses warrant protections through the development 
and adoption of narrative and numeric flow standards under Regulation 61-68.6     
 
Robust instream flows are essential for sustaining healthy waters. Flow protections should be addressed 
through the Clean Water Act’s water quality standards program including the designated use of a 
waterbody, narrative and numeric criteria to protect those designated uses, and the state’s anti-
degradation requirements.  EPA Region 4 has recommended through letters and meetings with State 
directors that State agencies develop flow standards as part of the Triennial Review process and has 
provided State agencies with guidance.  In the Southeast, Kentucky, Virginia, and Tennessee have 
already adopted flow protections in their water quality standards, allowing for the protection of flows for 
aquatic life and recreation.  In a November 2012 letter to the Alabama Department of Environmental 
Management, EPA Region 4 recommended developing instream flow water quality standards. EPA also 
summarized the available resources, techniques, and reasons for protecting flows through the Clean 
Water Act and Triennial Review process.7  We agree with EPA’s recommendations to Alabama and 
understand that similar, preliminary recommendations have been made to the Department.   
 



3 USEPA. 2010. Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion  (EPA 823-R-10-001).; 
http://water.epa.gov/scitech/swguidance/standards/criteria/aqlife/pollutants/methylmercury/upload/mercury2010.pdf 
4 See May 14, 2010 comment letter from Conservation Groups to SCDHEC (http://www.dhec.sc.gov/environment/water/docs/wq_con.pdf);  
May 27, 2010 comment letter from American Rivers and SCCCL to SCDHEC (http://www.dhec.sc.gov/environment/water/docs/wq_ame.pdf);  
and Triennial Review draft language received June 18, 2010 via email from Gerrit Jobsis (American Rivers) to Gina Kirkland (SCDHEC) 
(http://www.dhec.sc.gov/environment/water/docs/wq_scccl.pdf); 
5 See http://www.scdhec.gov/environment/water/docs/nutrient.pdf 
6 The U.S. Supreme Court specifically addressed the Clean Water Act’s authority to regulate both water quality and quantity in PUD No. 1 of Jefferson 
County v. Washington Department of Ecology (“PUD”), 511 U.S. 700 (1994). 
7 EPA Region 4 comment letter to the Alabama Water Agencies Working Group, Nov. 19, 2012: 
http://www.adeca.alabama.gov/Divisions/owr/awawg/Comments/US%20Environmental%20Protection%20Agency,%20James%20Giattina.pdf   
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We respectfully request the 2013 Triennial Review process include development of numeric and 
narrative flow criteria for South Carolina’s water quality standards.  Standards should be developed 
using techniques that adequately allows for flow variability based on a “natural flow paradigm.”8  The 
importance of seasonal, intra-annual and inter-annual variable flow patterns needed to sustain natural 
riverine characteristics that support recreation and downstream uses should also be recognized in the 
standards.  One method that is useful when site-specific flow data is lacking is the Percent-of-Flow 
(POF) approach or “presumptive standard.” The presumptive standard “explicitly recognizes the 
importance of natural flow variability and sets protection standards by using allowable departures from 
natural conditions, expressed as percent alternation.”9   
 
Regulation 61-68 should not set flows for aquatic life as the 7Q10 flow in conflict with the best 
scientific information.  
At Section C (4), Flow requirements, prohibitions and exceptions, Regulation 61-68 defines the default 
flow needed to protect aquatic life as the 7Q10 flow.   



• C(4)(a)(1) states “The applicable critical flow condition for aquatic life criteria shall be defined 
as 7Q10 or tidal conditions as determined by the Department.” 



• C(4)(a)(2) states “Only those situations where the use of 7Q10 flows are determined to be 
impracticable, inappropriate, or insufficiently protective of aquatic life uses shall be considered 
as a situation in which the Department may consider other flow conditions.”  



• C(4)(a)(3) states “The Department shall use the applicable critical flow conditions for the 
protections and maintenance of aquatic life for, but not limited to, the following: permit 
issuance, wasteload allocations and mixing zones.” (emphasis added) 



 
Use of 7Q10 flows is appropriate only as a conservative statistic on which to base pollution dilution 
calculations.  When used inappropriately as a baseline standard for aquatic life, it is well documented 
that 7Q10 flows can result in harm to aquatic life.  As currently presented in Regulation 61-68 B(2), 
7Q10 is an extremely low flow that would occur only during the lowest flow period of a 10-year 
drought. For many streams in South Carolina the 7Q10 flow is zero or approaching zero. 7Q10 flows are 
known to be harmful to aquatic life by scientists.  For example, the Instream Flow Council, a leading 
organization of state and provincial fish and wildlife agencies involved with flow issues, recommends 
against using 7Q10 flows for aquatic life protection. The SC Department of Natural Resources is one of 
the founding members of the Instream Flow Council.  In Instream Flows for Riverine Resource 
Stewardship, a well-recognized compendium of flow science, policies and assessment techniques, they 
state: 



• At page 29, “The 7Q10 – and other statistics for similar, infrequent low discharges such as 3Q20 
and 7Q2 - are relevant only for designating the lowest discharge into which a pollutant 
discharge can be allowed. This group of methods and the flow levels derived from them should 
not be approved as the instream flow for any other stream management purpose.” 



• At page 86, “A stark example of minimum flow management is the use of the 7Q10 low flow 
statistic as the default flow…. Although it is true that aquatic organisms must periodically 
endure droughts, the imposition of a “permanent drought” by reserving only that level of flow 
would greatly alter the natural riverine resource.”10 



8 Poff, N.L., J.D. Allan, et al. (1997). “The natural flow regime: A paradigm for river conservation and restoration.” BioScience 47(11): 769-784. 
9 Richter, B.D., M.M. Davis, et al. (2011). “Short Communication: A presumptive standard for environmental flow protection.” River Research 
Applications. Published online in Wiley Online Library (wileyonlinelibrary.com) DOI: 10.1002/rra.1511   
10 Annear, T., I. Chisolm, H. Beecher, A. Locke, and 12 other authors. 2004. Instream flows for riverine resource stewardship, revised edition. 
Instream Flow Council, Cheyenne, WY. 



 



                                                 











• At page 131, “As a minimum flow standard to sustain aquatic life, 7Q10 lacks any scientific or 
common sense foundations and can be expected to result in severe degradation of riverine biota 
and processes.” (emphasis added) 



 
Use of 7Q10 flows as a baseline to protect aquatic life conflicts with State statutory law.  In 2010, 
the South Carolina Surface Water Withdrawal, Permitting, Use and Reporting Act was passed and put 
into place for the first time a statewide minimum flow requirement. Regulation 61-119 resulted from 
that law. At Section 49-4-20 Definitions, the law defines minimum instream flow for the maintenance of 
the biological, chemical and physical quality of the water as:  



• (14) "Minimum instream flow" means the flow that provides an adequate supply of water at the 
surface water withdrawal point to maintain the biological, chemical, and physical integrity of 
the stream taking into account the needs of downstream users, recreation, and navigation and 
that flow is set at forty percent of the mean annual daily flow for the months of January, 
February, March, and April; thirty percent of the mean annual daily flow for the months of May, 
June, and December; and twenty percent of the mean annual daily flow for the months of July 
through November for surface water withdrawers as described in Section 49-4-150(A)(1). For 
surface water withdrawal points located on a surface water segment downstream of and 
influenced by a licensed or otherwise flow controlled impoundment, "minimum instream flow" 
means the flow that provides an adequate supply of water at the surface water withdrawal point 
to maintain the biological, chemical, and physical integrity of the stream taking into account the 
needs of downstream users, recreation, and navigation and that flow is set in Section 49-4-
150(A)(3). 



 
Section C(4) of Regulation 61-68, which defines 7Q10 flows as those needed for critical flow condition 
for aquatic life criteria and  permits, should be clarified to avoid direct conflict with the South Carolina 
Surface Water Withdrawal, Permitting, Use and Reporting Act and Regulation 61-119. 
   
Use of 7Q10 flows to protect aquatic life is in conflict with recommendations from EPA Region 4.  
EPA Region 4 has recommended against using 7Q10 flows to protect aquatic life.  In its November 2012 
letter to the State of Alabama, EPA states, “While a low flow value such as 7Q10 has been used as a 
critical low flow value for developing waste load allocations for industrial and municipal dischargers, it 
was never intended as a value to protect ecological integrity.” (emphasis added).11  The agency goes on 
to encourage states “consider adopting environmental flow standards under the CWA based on the 
“natural flow paradigm” that more closely resembles natural conditions (Poff et al. 1997).”  Because 
Regulation 61-68 relies on 7Q10 flows for aquatic life criteria it is in direct conflict with 
recommendations from EPA Region 4.    
 
The Department should convene a stakeholder group to develop narrative and numeric standards 
for stream flow as part of the 2013 Triennial Review Process. Stream flow protection is a critical 
issue for South Carolina.  Given the environmental and economic values of flow protection it is 
imperative that the Department explicitly recognize that stream flow will be protected through both 
narrative and numeric standards.  To this end, we recommend that a Stream Flow Stakeholder Group be 
convened as part of the 2013 Triennial Review Process to facilitate discussion, collaboration and,  



11 EPA Region 4 comment letter to the Alabama Water Agencies Working Group, Nov. 19, 2012: 
http://www.adeca.alabama.gov/Divisions/owr/awawg/Comments/US%20Environmental%20Protection%20Agency,%20James%20Giattina.pdf   
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ultimately, agreement on narrative and numeric flow standards to be applied under Regulation 61-68 and 
Regulation 61-69.  We would be happy to dedicate our time and effort to such a stakeholder process. 
 
Thank you for your consideration of our comments and recommendations.  We look forward to working 
with you to improve South Carolina’s water quality standards to better protect the quality and quantity 
of the State’s waters which are so important to our economy and quality of life. 
  
 
Sincerely, 
 
 
Gerrit Jöbsis       Chris Starker 
Senior Director Southeast Conservation    Project Associate, Clean Water Program  
American Rivers      Upstate Forever 
 
Bill Stangler       Andrew Wunderly, Esq. 
Riverkeeper       Program Director & Staff Attorney   
Congaree Riverkeeper      Charleston Waterkeeper 
 
Dave Hargett, Ph.D.      Tim Rogers 
Executive Director      President 
Conestee Foundation      Friends of the Edisto (FRED) 
 
Paul Laurent       Kristina Wheeler 
President       President 
SC Paddlesport Industry Assoc.    SC Nature Based Tourism Assoc. 
 
Christine Ellis       Tonya Bonitatibus 
Waccamaw Riverkeeper     Riverkeeper 
A Program of Winyah Rivers Foundation   Savannah Riverkeeper 
 
Rick Gaskins       Christopher Hall 
Executive Director      Vice Chair, SC Chapter 
Catawba Riverkeeper Foundation, Inc.   Sierra Club 
 
Jim Hopkins       Karen Boylan 
Chair, SC Chapter      Founder 
Trout Unlimited      Preserving Lake Greenwood 
 
Ann S. Timberlake      Larry Dyck, Ph.D. 
Executive Director      Principal 
Conservation Voters of South Carolina   Shoreline Restoration Services  
   
C.E. Lawton, President     Blan Holman 
Nick Anastos, Vice President     Managing Attorney, Charleston Office 
Save Our Saluda      Southern Environmental Law Center 



 











 
Dana Beach  
Executive Director     
Coastal Conservation League 
       
 
cc: Mr. Jim Giattina, US EPA Region 4 
 Ms. Joanne Benante, US EPA Region 4 



Mr. Joel Hansel, US EPA Region 4 
Ms. Lisa Perras Gordon, US EPA Region 4 
Ms. Anne Marie Johnson, SC DHEC 
Ms. Heather Preston, SC DHEC 



 












users and only requires reporting by agricultural users.
Gerrit
_____________________________________________
Gerrit Jöbsis, American Rivers
Senior Director, Southeast Conservation Programs
1001 Washington Street, Suite 301
Columbia, SC 29201
(O) 803.771.7114 (M) 803.546.7926


Keep the Bucket Moving! Help remove a dangerous dam at
www.AmericanRivers.org/Dam-olition
Please consider the environment before printing this e-mail.



http://www.americanrivers.org/Dam-olition



